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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2541 
EUGENE HOLLAND, Plaintiff in Error, 
versus 
A. B. EDELBLUTE, Defendant in Error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable Ju-stices of the Su.preme Court of Appeals 
of Virginia: 
Your peti~ioner, Eugene Holland, respectfully represents 
that he is aggrieved by a final judgment rendered against 
him by the Circuit Court of the City of Norfolk on the 16th 
day of July, 1941, in an action pending in said court wherein 
he was plaintiff and the said L. P. Howell and A. B. Edel-
blute were defendants, after the court struck out the plain-
tiff's evidence and directed the jury to find a verdict for the 
defendants. 
We will hereinafter ref er to the petitioner as the plaintiff 
and to the said L. P. Howell and A. B. Edelblute by their re-
spective names. 
2• * A transcript of the record is herewith filed, to which 
reference is hereby made. 
. This petition, which is adopted as the opening brief, a. copy 
of which was delivered to counsel for the respective defend-
ants on tl1e 17th day of October, 1941, will be filed with the 
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Honora:ble Justice John W. Eggleston, at his office in the City 
of Norfolk, and simultaneous with the filing of said petition 
a check for $1.50, payable to the order of the Clerk of this 
Court, to eover the costs ace.rued up to the time of the grant-
ing or refusing of this petition, will be tendered. Oral argu-
ment in favor of granting this petition is requested. 
FACTS. 
Since the trial court struck out the plaintiff's evidence 
such evidence must be taken as true. Sale v. Figg, 164 Va. 
402, 180 S. E. 173. 
The plaintiff, a man about fifty-five years of age, on the 
night of March 25, 1l940, was walking in a northerly direction 
on the western side of Duke Street, in the City of Norfolk. 
When he approached the intersection of Duke 1Street with 
Olney Road, he was going to cross Olney Road at its inter-
section with Duke Street when he observed two automobiles, 
one behind the other, on his right proceeding in a westerly 
direction along Olney Road (R., pp. 14, 15). The said auto-
mobiles had not yet reached the intersection of the two 
3* streets. The front •automobile was operated by the de-
fendant, Howell, and the one in the rear by the def end-
ant, Edelblute. The plaintiff then walked to the center of 
Olney Road (R., p. 16) at its intersection with Duke Street 
and stopped there for the purpose of permitting said auto-
mobiles to pass; that while he was standing the automobile 
operated by Edelblute suddenly turned to the left in order 
to pass Howell's automobile on its rig·ht at said intersection 
(R., p. 17); that in doing so the headlights of the Edelhlute 
automobile shone on plaintiff and confused him; that the 
plaintiff, fearing that he might be struck by the Edelblute 
automobile, jumped forward, and in doing· so he was struck 
by the Howell automobile, as a result of which he sustained 
a compound fracture of his leg, was required to spend nearly 
fom; week,s in the hospital, his leg was kept in a cast for six 
months, and he was totally disabled for a period of eig-l1t 
months; that about a week or twelve da.ys after the plaintiff 
wa.s injured his leg was opened up and a metal plate inserted 
and applied to the big bone, which plate he was still wearing 
at the time of the trial and will probably have to wear for a 
long time in the future; and that plaintiff was require_d to 
expend One Hundred and Fifty Dollars ($150.00) for doctors' 
hills and aproximately Eighty Dollars ($80.00) for hospitali-
zation, and lost about eight months' income, which averaged 
between $25.00 and $,50.00 a week. 
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4t.t . * After the plaintiff concluded his case, deferidant~ 
made a motion to strike the evidence, which motion the 
court overruled (R., p. 42), whereupon the defendants put 
on their evidence. At the conclusion of the-defendants' evi-
dence the defendants again renewed their motion to !$trike 
the p~aintiff?s evidence, which motion the court again over-
ruled (R., p. 77). Thereupon the plaintiff, in the absence of 
the jury, tendered several instructions to the court setting 
out the theory of the case. The court refused to grant any 
of the instructions tendered by the plaintiff and stated that 
it would have to instruct the jury to find a. verdict for the de-
fendants (R., pp. 77, 78). The court thereupon instructed the 
jury to find a verdict for the defendants, which the jury 
promptly did (R., p. 78). 
ARGUMENT. 
The only error assigned is to the action of the trial court 
in striking out the plaintiff's evidence and directing a ver-
dict for the defendants. 
The sole question involved in this case is whether or not 
the evidence of the plaintiff, if believed by the jury, would 
have been sufficient to support a verdict against either of 
the defendants. In other words, the question involved is 
whether or not the defendants, or either of them, were guilty 
of any neg·ligence which was the proximate cause of· the 
:plaintiff's injuries. If the plaintiff's evidence was suf-
5*· ficien.t *for the jury to find that the defendants or either 
one of them were guilty of negligence which proximately 
caused the plaintiff's injuries, then the court erred in strik-
ing the evig.ence a.gain st the negligent defendant. · 
Considering the plaintiff's evidence, which must be taken 
as true, the defendant, Edelblute, was negligent in attempt-
ing to pass Howell's automobile on its right, violating section 
2154(109), subsection Seventh, of the Code of Virginia, 1936. 
Section 2154(109), subsection Seventh, su.pra, makes one 
guilty of reckless driving while '' passing other vebie!es going 
in the same direction while crossing an intersection.'' 
According to the plaintiff's testimony Edelblute ·was pass-
ing the Howell automobile at the intersection of Olney Road 
and Duke Street. Edelblute was negligent when he violated 
the aforem~ntioned provision of the Code of Virginia, which 
was the proximate cause of the plaintiff's injuries, and the 
plaintiff would be entitled to recover against him. Kinsey v. 
Brugh, 157 Va. 407, 161 S. E.- 41. 
If the case had· been submitted to the jury it could have 
found 'that Edelblute was g-uilty of negligence hy reason of 
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his violation of the aforementioned statute, and that such 
neg·ligence was the proximate cause of the plaintiff's injuries, 
for if Edelblute had not turned to the left and attempted to 
pass the Howell automobile at the abovementioned inter-
6* section, •the plaintiff would not have been injured. The 
jury could also have found that Edelblute was negligent 
because when he began his turn to the left he could have seen, 
or by the exercise of ordinary care should have seen, the 
plaintiff standing in the center of the street, and that he 
should have sto~ped his ca.r promptly instead of proceeding 
in the direction to where the plaintiff was standing· and put-
ting him in a perilous position which caused him to jump in 
front of the Howell automobile and to be struck by it and 
injured, as aforesaid. 
The jury could have found from the plaintiff's eviaence 
that Edelblute 's negligence was the proximate cause of the 
plaintiff's injuries, even though he wasn't struck by the Edel-
blute automobile, but was struck by the Howell ca.r, for it 
was Edelblute 's negligent act that caused the plaintiff to be 
struck by the Howell automobile, as we have heretofore 
shown. 
In Michie's Virginia and West Virginia Digest, Volume 7, 
page 668, the author cites numerous Virginia. cases for the 
following proposition: 
''When a plaintiff, through the negligence of the defend-
ant, is placed in a situa.tion where he must adopt a perilous 
alternative, or where, in the terror of an emergency, for which 
he is not responsible, he acts wildly or negligently and suffers 
in consequence, such negligent conduct, under these circum-
Rtances, is not contributory negligence, for the reason that 
persons in great peril are not to be required to exercise al1 
that presence of mind and carefulness which are justly re-
quired of a careful and prudent man under ordinary circum-
stances. In such a case, the negligent act of the def enda.nt iR 
the proximate cause of the injury, and the plaintiff may haw~ 
J1is action.'' 
7* *The plaintiff's evidence clearly shows that Edelblute's 
neg·lig;ence placed him in a perilous position, and that 
he had no time to select a safer place, if there were one. 
Having shown that there was sufficient evidence for the jurv 
to find a verdict in favor of the plaintiff, at least against 
Edelblute, if it had believed the plaintiff, the trial court had 
no right to strike out that evidence, but it was the duty of the 
trial court to submit that evidence to the jury under proper 
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instructions, and so when the court struek out the plaintiff's 
evidence and directed a verdict in favor of both defendants, 
it erred. 
In the case of Stockton v. City of Charlottesville, 178 Va. 
164, 16 S. E. 2d 376, q.ecided by this Court on Sep_tember 10, 
1941, the judgment of the trial court after striking out the 
plaintiff's testimony was reversed, and this Court says: 
''In considering· a motion to strike out all plaintiff's evi-
dence, all inferences which a jury might fairly draw from 
1>laintiff's evidence must be drawn in his favor and where 
there are several inferences which may be drawn from the 
evidence, though they may differ in degTee of probability, the 
trial court must adopt those most favorable to parties whose 
evidence it is sought to have struck out unless they are 
strained, forced or contrary to reason.'' 
In the instant case, the plaintiff's evidence and the infer-
ences fairly drawn therefrom in favor of the plaintiff were 
sufficient for the jury to :find a verdict in his favor against 
the defendant, Edelblute. If this case had been submit-
8* ted to •the jury under proper instructions and it had re-
turned a verdict for the plaintiff against Edel1blute, the 
trial court would have bad no right to .set aside the verdict 
as being contrary to the law and the evidence. 
For the reasons a.hove set forth the Circuit Court of the 
City of N orf ol~, your petitioner is advised and now charges, 
erred to bis prejudice in its ruling and judgment aforesaid, 
and for the errors so made and other errors apparent on the 
face of the record, the judgment of th~ Circuit Court of the 
City of Norfolk should be reviewed and reversed, and your 
petitioner accordin.gly prays that this Honorable Court will 
grant him a writ of error to the judgment afore said and will 
review and reverse said judgment and will remand the said 
case to the Circuit Court of the City of Norfolk for further 
proceedings according to law as this Court shall deem ad-
visable, as ag·ainst the defendant, A. B. Edelblute, and as in 
duty your petitioner will ever pray, etc. 
Respectfully submitted, 
EUGENE HOLLAND, 
By HERMAN A. SACES, 
Counsel. 
507 National Bank of Commerce Bldg., 
Norfolk, Virginia. 
.. 
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9* '*I,. ~erman A. Sacks, an a ttomey practicing iu the 
Supr~me Coul"t of· Appeals of Virginia, do. ce-rtify that 
in 1!1! op~~ion the ju~gment complained of in t~e f_oregoing 
petition should be reviewed by the- Supreme Cou:rt of AppealR· 
of Virginia. 
HERlV.ui.N A. SACKS, 
507 National Bank of Commerce Bldg, 
N or_f olk, Virginia. 
Received copy of this petition this l'Zth day of October1' 
1941.. 
Received Oct.· 20, · 1941. 
RIXE.Y & RIXEY, 
Attorney for A. B. Edelblute.. 
JAMES N. GARRETT, 
Attorney for L. P. Howell. 
J. vV. E. 
November 19, 1941. Writ of error awa:rded 1by the court. 
Bond $300 .. 
M. B. W. 
RECORD. 
VIRGINIA.: 
Pleas before the Cir~uit Court of the. City of Norfolk, at 
the Courthous.e thereof, on the l~th day qf July, i!} the 
year. 1941. . · · 
Be It Remembered, That heretofore, to-wit: In the Cir-
cuit Court aforesaid, on the 10th day o:f March, in the year,. 
1941, came the plaintiff, Eugene Holland, and docketed his 
Notice oi Motion for judgment against the defendants, L. P. 
Howell and A. B. Edelblute, in the following words and fig-
ures, to-wit: 
Eugene Holland v. L. P. Howell, et al. 
Virginia: 
In the Circuit Court of the City of Norfolk. 
Eugene Holland, Plaintiff, 
v. 
L. P. Powell and A. B. Edelblute, Defendants. 
To: L. P. Howell, 
409 W. 26th Street, 
Norfolk, Virginia. · 
A. B. Edelblute, 
% Texaco Station, 
Granby Street and Olney Road, 
N orfo~, Virginia.-
7 
NOTICE is hereby given you, and each of you, that on the 
10th day of March, 1941, at ten o'clock A. M., or so soon 
thereafter as the undersigned can be heard, the undersigned 
will make a motion before the Cire-uit Court of the City of 
Norfolk, Virginia, at the courthouse thereof, in said City, for 
a judgment against you, and each of you, for the sum of Five 
Thousand ($5,000.00) Dollars, for damages for personal in-
juries sustained by the undersigned by reason of your joint 
negligence; for this, to-wit: 
page 2 ~ That heretofore, to-wit, on the 25th day of March, 
1940, the undersigned was crossing Olney Road, 
from the southern side to the northern side thereof, at its 
intersection with Duke Street, in the City of Norfolk, Vir-
ginia.; thaf on the day, month and year aforesaid, each of 
you operated an automobile in a westerly direction along said 
Olney Road, at or near its intersection with said Duke Street; 
that it thereupon became and was your respective duties to 
operate your said automobiles in a proper manner and at a 
reasonable rate of speed; to keep a proper lookout for pe-
destrians lawfully crossing said Olney Road at its intersec-
tion with ·nuke 1Street; to keep your said automobiles under 
proper control; to yield the right-of-way to the undersigned, 
who was crossing Olney Road at an intersection; and it was 
the duty of you,· the said A. B. Edelblute, not to pass the 
automobile operated by the said L. P. Howell on the left 
thereof at an intersection, and when each of you saw, or by 
the exercise of ordinary care could have seen, the undersigned 
in time to stop your said automobiles and avoid running into 
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and injuring him, as hereinafter mentioned, to so stop the 
same. 
Yet, not reg·arding· your duties in that behalf, on the day, 
month and year afore said, you, and each of you, carelessly 
and negligently failed to operate your said automobiles in a 
proper manner and a.t a reasonable rate of speed; you care-
lessly and neglig·eutly failed to keep a proper lookout for pe-
destrians lawful\y crossing said Olney Road at its intersec-
tion with Duke Street; you carelessly and negligently failed 
to keep your said automobiles under proper control; you 
carelessly and negligently failed to yield the right-
page 3 ~ of-way to the undersigned, who wa.s crossing Olney 
Road at an intersection, and you, the said A. B. 
Edelblute, carelessly and negligently passed the automobile 
operated by the sa.id L. P. Howell on the left thereof at the 
intersection of Olney Road with Duke Street, and when each 
of you saw, or by the exercise of ordinary care could have 
seen, the undersigned in time to stop your said automobiles 
and avoid running into and injuring him, you carelessly and 
negligently failed to so stop the same. And a.s a direct and 
proximate result of your joint carelessness, negligence, and 
improper operation of your said automobiles, as aforesaid, 
as the undersigned was crossing said Olney Road at its in-
tersection with Duke Street, as aforesaid, you, the said A. B. 
FAelblute, while negligently passing the automobile operated 
by the said L. P. Howell on the left thereof at the intersec-
tion of Olney Road and Duke iStreet, forced the undersigned 
into the path of the automobile operated by the said L. P. 
Howell, and as a direc.t and proximate result thereof the 
undersigned was struck with great force and violence by 
the automobile negligently operated by the said L. P. 
Howell, as afore said, and he sustained a broken leg and se· 
rious and painful injuries in and about divers other parts 
of his body. And as a direct and proximate result thereof 
the undersigned 1became and was sick, sore, lame, disabled 
a.nd disordere~ and so remained for a long space of time, to-
wit, eight months, during whieh time he suffered great phy-
sical pain and mental anguish, and for a long time in the fu-
ture the undersigned will continue to be sick, sore, lame, dis-
· a bled and disordered and to suffer g·reat physical pain and 
mental anguish. And also by means of the prem-
page 4 r ises the undersigned was required to expend a large 
sum of money in and about his endeavor to be 
healed, and cured of his said injuries, and he will be required 
to expend additional large sums in the future in and about 
his endeavor to be healed and cured of his said injuries. And 
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also by means of the premises the undersigned was hindered 
:and prevented from attending to his lawful affairs and busi-
ness, whereby he lost divers gains and profits which he would 
have otherwise earned and made, and for a long time in the 
future he will be hindered and prevented from attending to 
his lawful affairs and busines.s, and will thereby lose divers 
gains arid profits which he would otherwise earn and make, 
to the total damag-e to the undersigned of Five Thousand 
{$5,000.00) Dollars. 
WHEREFORE, The undersigned, will pray for a judgment 
against you, and each of you, for the sum of Five Thousand 
($5,000.00) Dollars, at the time and place first above set out. 
EUGENE HOLLAND, 
By BERM.AN A. SACKS, Counsel. 
HERMAN A. SACKS, p. q. 
The· following is the Sergeant's return on the fore going 
notice of motion. · ' · 
''Executed in the City of Norfolk, Va .. , this the 7 day of 
Feb. 1941, by serving a copy h~reof 011 A. B. Edelblute · · 
IN PERSON. 
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L. P. HOWELL, 
LEE. F. LAWLER, 
. Sergt. City of NorfoJk, Va. 
By C. B. LE1SNER, Deputy. 
And on the same day, to-wit: In the Circuit Court afore-
said on the 10th day of March, in the year, 1941 : 
Upon the motion of the plaintiff, by counsel, it is ordered 
that this notice of motion be docketed. And thereupon came 
as well the plaintiff as the defendants, by counsel, and there-
upon said defendants pleaded the general issue to which said 
plaintiff replied generally and issue is joined; and the fur. 
ther hearing is continued. 
And on another day, to-wit: In the Circuit Court afore. 
tO · Supreme Court of Appeals· of Virginia 
said on, the 16th day of July,. in the year, 1941, the day and 
year .:fir~~ hereinabove written : 
This day came again the parties, by counsel, and thereupon 
came a jury, to-wit: R. A. Blair, H. Siegel, R. S. Thompson, 
C. L. Whichard,. Jr., H. Goldstick, W. E. Chandler an_d R. S .. 
Meekins, who were sworn to well and truly try the issue 
joined, and having fully heard said plaintiff's· evidence upon 
the motion of said defendants said plaintiff's evidence is 
stricken out, and thereupon the jury returned its verdict in 
the following words, to-wit: 
page 6 ~ ''We, the jury, find for the defendants". Where-
upon it is considered by the Court that said plaintiff 
take nothing by his suit herein and that said defendants go 
hence without day and recover against said plaintiff their 
costs about their defence in this behalf expended, to all of 
which said plaintiff, by counsel, duly excepted. 
The following is the Bill of Exceptions : 
page 7 ~ In the Circuit Court of the City of Norfolk, Virginia. 
Eugene Holland, Plaintiff, 
'IJ. 
L. P. Howell and A. B. Edelblute, Defendants. 
NOTICE OF APPEAL. 
To Messrs. Rixey & Rixey, 
Attorneys for the Defendant, A. D. Edelblute: 
PLEASE TAKE NOTICE that on the 13 day of Sept., 
19411 at 10 o 'eloek A. M., or as soon thereafter as we may 
be heard, at 
the undersigned will present to Hon. A. R. Hanckel, Judge of 
the Circuit Court of the City of Norfolk, Virginia, who pre-
sided over the trial of the above mentioned case in the Cir-
cuit Court of the City of Norfolk, Virginia, on July 16, 194_1, 
the stenographic report of the evidence, exhibits, objections 
and exceptions and other incidents of the trial of the above 
entitled cause, to be authenticated and verified by him. 
And also the undersigned will, at the same time and place, 
request the Clerk of said Court to make up and deliver to 
counsel a transcript of the i1ecord in the above entitled cause 
for the purpose of presenting the same with a petition to the 
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Supreme Court of Appeals of Virginia for a writ of error 
and supersedeas therein. 
EUGENE HOLLAND, 
By HERMAN A. SACKS, 
Counsel. 
Service accepted this 8 day of Sept., 1941. 
JAMES N. GARRETT,· 
Attorney for L. P. Howell. 
RIXEY & RIXEY, 
Attorneys for A. B. Edelblute. 
page 8 ~ In the Circuit Court of the City of Norfolk, Virginia. 
Eugene Holland, Plaintiff, 
v. 
L. P. Howell and A. B. Edelblute, Defendants. 
· RIDCOR.D. 
Stenographic report of all the testimony, together with 
all of the motions, objections, and exceptions on the pa.rt of 
the respective parties, the action of the Court in respect 
thereto, and all other incidents of the trial of the case of 
Eugene Holland v. L. P. Howell and A. B. Edelblute, tried 
in the Circuit Court of the City of Norfolk, Virginia, July 
16, 1941, before Hon. A. R. Haneke!. 
Present: Mr. Herman A. Sacks, Counsel for the plaintiff. 
Mr. James N. Garrett, for the defendant Howell. 
Messrs. Rixey & Rixey, by Mr. Rixey, for the defendant 
Edelblute. · 
Pblegar & Tilghman, 
Shorthand Reporters, 
N orf olk-Ricbmond, Va. 
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page 9 r EVIDE.NCE Om PLAINTIFF. 
DIRE.CT EXAl\UNATION. 
DR. G. A. DUNCAN, 
a witness on behalf of the plaintiff, having been duly sworn, 
testified as follows : 
Examined bv Mr. Sacks: 
Q. Please .. state your name. 
A. Dr. G. A. Duncan. 
Q. You are a practicing physician in the city of Norfolk. 
A. I am. 
Q. Doctor, do you specialize in any branch of medicine¥ 
A. Bone surgery. 
Q. Doctor, did you have occasion to treat Mr. Holland for 
an injuryY 
A. I did. 
Q. Will you explain to the jury the nature and extent of his 
injury? 
A. Mr. Holland had a fracture, what we call a comminuted 
compound fracture of both bones of his right leg; in other 
words, in this region here of his leg. The part that was com-
pounded was a puncture wound; in other words, an opening 
from outside to the inside. The comminuted part of the frac-
ture means there were several small fragments in addition 
to the large break across. 
Attempt was made at reduction but because of the many 
fragments a poor reduction was obtained. Ap-
page 10 r proximately a week or ten days after the injury 
the leg was opened up and a metal pla.te applied 
to the ,big bone in his leg and the reduction: maintained in that 
fashion. Plaster cast was also applied and he wore a plaster 
cast from the time he was admitted to the hospital until in 
September of last year, which was approximately six months. 
Q. Doctor, does he still have that metal plate in his leg! 
A. He does. 
Q. Does he have to wear that metal plate for the rest of his 
life! 
A. He doesn't have to, but there is no reason to remove it 
as long as it doesn't bother him. 
Q. Is he permanently injured? 
A. No, sir. 
Q. You say he wore that cast for six months? 
A. Approximately. 
Q. During that time was he disabled Y 
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Eugene HolZamd. 
A. During that time he was partly disabled. 
Q. After the cast was taken off, after six months., did he 
still suffer from that injury, as a part of being· incapacitated. 
A. He was suffering; I wouldn't say he was disabled 
Q. Was it painful 7 
A. I think any broken bone is painful 
page 11 } Q. How much was your bilU 
A. $150. 
Q. Exclusive of the hospitaU 
A. That's right. 
Q. Do you know how long he was in the hospital f 
A. He was in. the hospital approximately three or three 
and a half weeks. 
(No cross examination.) 
EUGENE HOLLAND, 
the plaintiff, having been duly sworn, testified as follows: 
Examined by Mr. Sacks : 
Q. How old are you, Mr. Holland.1 
A. Fifty-five last March. 
Q. Where do you liveY 
A. 351 Hamilton Avenue. 
Q. How old were you when this thing happened? 
A. I was :£if ty-f our then. 
Q. How old are you now.? 
A. Fifty-five the 27th of March, 1941. 
Q. You were fifty-four when this thing happened. 
A. Yes. sir. 
Q. Where do you live now, Mr. Holland f 
.A.. 351 Hamilton Avenue. 
Q. Where did you live on March 25, 1940 f 
page 12 } .A. The same place. 
Q. How long have you •been living in Norfolk1 
A. Since 1903. 
Q. Mr. Holland, you were injured on the night of March 
25, 1940, were you Y 
A. Yes, sir. 
Q. At what point or what intersection in the city of Nor-
folk were vou hurt f 
A. At the corner of Duke Street and Olney Road; near the 
corner of Duke Street, about twenty feet from the corner of 
Duke Street. 
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Eugene Holland. 
Q. were yoii::-0n your way home the night yon were hurt'? 
A. Yes, sir. · 
Q. What street were yon going on before you arrived a.t 
Olney Road! 
A. Come up by the Coca Cola plant; come up Duke Street. 
Q. You came up Duke Street, going north 1 
A. Yes, sir. 
Q. What side of Duke Street were you on, the east side 
or the west side Y 
A. The west side. 
Q. Where did you cross the street f 
A. About eighteen or twen~y feet from that light on the 
corner of Duke ,street and Olney Road. 
Q. The intersection of Duke and Olney Road is 
page 13 ~ not square T 
A. No, it's not square. 
Q. It is a right wide intersection, is it not, a right wide 
openingT 
A. Well, across Olney Road there must be about thirty-five 
feet; Duke Street is a narrow street. . 
Q. Come down here. Maybe you can explain a little better. 
This is Olney Road (referring to diagram)? 
A. Is this the ball park? 
Q. Duke Street runs something like this (indicating in a 
curve) instead of a straight lin~ Y 
A. Yes, sir. 
Q. Now this is Duke .Street; and going north in this direc .. 
tion, that is the direction you were going T 
A. Yes, sir. 
Q. This is the ball park Y 
A. Yes, sir. 
Q. Show by this pencil, mark the point of Olney Road where 
you started to cross. 
A. There is a light over here on this corner, there is a light 
on this corner, and there is a light down there at Clark's 
store. 
Q. You say that you started across-
A. Right about here, to go across to this sidewalk over 
here. 
page 14 ~ Q. The point on Olney Road where you started 
across carries you right up to the intersection on 
the--
Mr. Rixey: I object to that. He can mark the place. Put 
an ''.A.'' there where you started. 
Eugene Holland v. L. P. Howell, et al. 15 
$ugene Holland. 
By Mr. Sacks: 
Q. Where you started across-
A. I didn't start across. 
Q. You started off here from the sidewalk? 
A. Yes, sir. 
Q. How far would you say that was from the southwest 
intersection T 
A. Not over twenty feet. 
Mr. Rixey: He said twenty feet from the light post. 
The Witness: Well, that is the corner. 
By Mr. rSacks: 
Q. If you had g·otten off here and •been able to cross the 
street, where would you have landed if you had kept a straight 
line to the opposite side of the street T 
A. On the sidewalk at the other side of the street. 
Q. Would that have been at the intersection on that side 
of the street or not? 
A. Yes, sir.· 
Q. The way Duke Street runs, the southern side of it ex-
tends beyond the northern side t 
A. Yes, sir, eighteen or twenty feet; I don't 
page 15 ~ know exactly. · · 
· Q. And the distance you walked up in a west-
erly direction on Duke Street, did it not put you opposite--
Mr. Rixey: I object to leading the witness. 
By Mr. Sacks: 
Q. When you started across the street, you say that would 
have put you at the intersection on the opposite side T 
A. Would have put me straight across at the gasoline sta-
tion. · 
Q. When you started off here did you look to your rig·ht 
to see if any cars were coming! 
A. Yes, sir. There was a car coming down here and went 
on by. 
Q. You say one car passed you going from west to east Y 
A. Yes, sir. 
Q. That went by? 
A. That went by. 
Q. Now did you see a.ny cars going west, from east Y 
A. Yes, sir; two cars going west on Olney Road. 
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. : 
Q. When you first started off, started across the street, 
how far was the first automobile away from that intersection 
approximately? 
A. I would say forty or forty-five or fifty feet. 
Q. Now put yourself where you were in the 
page 16 ~ street; put a mark ''B'' where you were when you 
first saw that car. 
A. When I first saw the cars I was on the sidewalk. 
Q. And the car, you say, was about forty or fifty feet away? 
A. There's a bend in the street down here, and they could 
see me standing on the sidewalk. 
Q. Now put yourself in the street. 
A. You mean when I started across? 
Q. When you started across, yes. 
A. Them cars were right along here when I started across 
-I didn't start across, because there is no car coming from 
this direction, from the left. 
Q. Were you in the street when you were struck? 
A. Yes, sir. 
Q. All right, now, before you were struck did you stop in 
the street! 
A. Yes, sir. 
Q. Put yourself down. 
A. Right in here (indicating on diagram). 
Q. So you stopped in the center of the street? 
A. Yes, sir. 
Q. Now why did you stop in the center of the street? 
A. To wait for the cars to pass so I could go on across. 
Q. So you stopped to let the cars pass. How many ca rs 
did vou see there? 
page 17 ~ A .. · I didn't see but two. 
Q. Were they running abreast or one behind the 
other? 
A. One behind the other when I left here. 
Q. So what happened while you were standing still? 
A. These cars came around here, and Mr. Edelblute got 
around in here-
Q. Just move the cars (referring to miniature cars on dia-
gram). 
A. You can't do it with them cars. He didn't cut around 
until he passed that street. 
Q. Show how he cut around. 
A. This was about twenty feet from the corner. You can't 
do it with them cars on this table because they are too large. 
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When he cut around I was here and he cut around and threw 
his strong lights on me, switched right in here. As this car 
come on up he kept coming on up,; threw his strong lights 
on me, completely blinding me; I couldn't see anything at all. 
It blinded me and got me confused and I didn't know what 
to do. I seen him keep coming up, his lights :flashing on up, 
and I tried to get across the street. 
Q. ·wen, what happened¥ 
.A .• What happened 1 This man ran into me and throwed me 
right back up there on the fender. 
Q. Did you actually see this Edelblute car pass 
page 18} the Howell car on the leftY 
A. He passed it after I got hit. 
Q. Before you got hit did you see him try to pass him on 
the leftY 
A. He was trying to pass him. 
Q. Were those cars in that position when Mr. Edelblute 
was trying to pass (illustrating) Y 
A. Yes, sir. When this car hit me, it went on by then. 
Q. When Mr. Edelblute tried to pass Mr. Howell, was that 
at an intersection or not Y 
A. It was twenty feet from the corner. He didn't cut around 
up in here; he cut around right along in here (indicating on 
diagram). 
Q. If he cut around where you point out here, with refer-
ence to the northwest corner was that or not at an intersec-
tion? 
A. He cut around before he got to that. 
Q. Before he completed the intersection? 
A. Certainly; if he hadn't he wouldn't have cut around at 
all before this cat hit me. 
Q. You say he threw the lights on you and that blinded you! 
A. Blinded me. 
Q. Was there anything between you and Mr. Edelblute's 
car to have prevented him from seeing you when 
page 19} he turned out to the left of Mr. Howell's car? 
A. Not a thing· in the world. 
Q. You were there standing still? 
A. Yes, sir ; and the two cars there. . 
Q. How did you happen to get in front of Mr. Howell's car? 
A. The lights of this car completely blinded me and kept 
flashing right on me like it was going to run right over the 
top of me. I couldn't see anything so I tried to get acroS8 
the street, the lights on this car flashing like they did, and 
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this c.ar strt;tck me rig·ht in there and threw me right back in 
here. . 
Q. ·why didn't you jump back when you saw this car com-
ing! · 
A. Well, the reason--! didn't know what to do. 
Q. Did you have to act fast T 
Mr. Rixey: I object. Counsel has been leading the witness 
all along .. 
By Mr-. Sacks : 
Q. Could you tell whether the cars were running fast or 
slowf 
A. Well, I don't know about that. I can't tell. I don't think 
Mr. Howell was running very fast, the way it was coming up 
on me. 
Q. How about Mr. Edelblute's car; do you know? 
A. Well, he cut around there and threw his 
page 20 ~ lights on me. He must have been running faster 
than the other car; he come up beside the other 
car. 
Q. What injuries did you sustain; what happened to you? 
A. It broke my leg; had a compound fracture. 
Q. Dr. Duncan said you were in a cast about six.months. 
A. In a cast about six months, and then it was about two 
months before I could walk. , 
Q. About eight months before you could walk T 
A. Yes, sir. 
Q. During that time were you able to do any work? 
A. Not during that time. 
Q. Where had you been workingf 
A. At the time I got hit I was working for E. C. Kittrell. 
Q. What kind of work did yon do? 
A. Sign painter. 
Q. What were your average weekly wages? 
A. Well, sign painters never work steady; anywhere from 
three to six days a week; anywhere from twenty-five to fifty 
dollars a week. · 
Q. During that time-
A. At that time; yes, sir. 
Q. Did you earn anything at all during that time? 
A. Not during that eight months, no, sir. 
page 21 ~ Q. When was the first time you were able to 
go back to work by reason of this injury Y 
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A. Well, the first job I did was over there at the Ford plant. 
Q. How long· afterwardt 
A. The middle of December, the first job I did, fo.r the 
Motor 1Freight Corporation over there at the Ford plant. 
Q. Was this injury very painful to you? 
A. It never hurt me much. 
Q. When you were fil'st injured did you have any pain T 
A. I did right then, yes, sir. 
Q. How long were yo11i in the hospital¥ 
A. Somewhere around twenty-six or seven days. 
Q. A little over three weeks. 
A. Yes, sir. 
Q. What was your hospital bill¥ 
A. I don't know. I never have paid that. 
Q. Do you know how much they charged you a week for 
the hospital Y 
A. Charg·ed $21 a week. . 
Q. What hospital were you in? 
A. The General Hospital. 
Q. You have not received a bill yet? 
A. No, sir. I did from Dr. Duncan. 
page 22 } Q. Dr. Duncan's was $1501 
A. Yes, sir ; I paid him. 
Q. Are you all right nowt 
A. Not exactly like I was before, though I can walk. 
Q. Dr. Duncan says you still have the plate in there. 
A. Still have the plate in there; and he told me to let it 
stay in there if it never causes me any trouble. 
Q. You say your leg· is not as it was before? 
A. Not like it was before1 no, sir. Q. What time of night was that 1 
A. About ten-thirty. 
CROS1S EXAMINATION. 
By Mr. Garrett: 
Q. How was the weather that nighU 
A. It was cold and windy; coldest weather I ever saw. 
Q. It was not raining-, was iU 
A. No, sir, it wasn't raining; it was fair. 
Q. Will you please step down at this diagram. "\Ve will see 
if we can't turn this the way it actually runs. I believe you 
started out from the southwest side of Olney Road t 
A. Yes, sir; the southwest corner. 
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Q. And you observed these cars coming about forty or 
forty-five feet awayY 
A. They were about that distance when I was 
page 23 ~ over here. When I started I didn't start to go 
across the street because at that corner if you 
stand and wait until all cars passed you never would get 
across. 
Q. I am asking you how long did you wait before starting· 
across the street after you saw those cars forty or fifty feet 
away? 
A. A ear passed here going east, and when that passed me 
I could see them cars, and I come on out here to the middle 
of the street to wait for those cars to pass. 
Q. In brief, your answer is that you immediately started 
across the street! 
A. Yes, sir. 
Q. You got part of the way across the street when the car 
driven by Howell was. coming closer to you T 
A. Yes, sir. 
Q. And you stopped to let him go by? 
A. Yes, sir. 
Q. You intended to wait there a.nd let him go on past; that 
was vour intention t 
A. "'Yes, sir. 
Q. And you stopped still in the street? 
A. Yes, sir. 
Q. I believe you then testified the car driven by Edelblute 
pulled around here and confused you Y 
A. It did; threw a strong light on me. 
page 24 ~ Q. How far was the Howell car from you when 
you moved in front of itT 
A. I don't know; I couldn't see it. 
Q. Just a few feet from you 1 
A. Yes, sir. 
Q. You suddenly moved in that direction? 
A. Yes, sir; I had to, to get out of the way of this car. 
Q. From the time you started to move in front of Mr. 
Howell's car there was hardly time for him to stop that cart 
A. Unless he could stop in seven or eight feet. When I 
stepped in front of him he must have been six or seven feet 
away from me. 
Q. When you stepped in front of him he was a.t least a 
few feet away from you T 
A. He was rig·ht on top of me; six or seven feet. 
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Q. If those lights blinded you, how do you know where it 
was? 
.A.. Well, I don't know .. 
Q. From the time you made that move to the impact was 
a.Imo st instantaneous f 
.A. Yes, sir; I tried to g~t across the street. 
Q. From the time you moved from the spot where you were 
waiting to the spot you were struck was barely an instant? 
.A. It wasn't long .. 
page 25} Q. This car driven by :M:r. Howell never passed 
where you were lying but stopped in front of you f 
A. Mr. Howell hit me and went ahead seven or eight feet, 
m~ybe ten feet, and stopped. 
Q. But he never got past where you were lying? 
A .. I was back on the fender. 
Q. Didn't you fall on the street 7 
A. No; if it had knocked me down he would have run over 
me and killed me. 
Q. Weren't you back up, here on the right? 
A. No,~ sir. Mr. Howell g'Ot out of his car and come around 
and asked me; said "I haven't hurt you, have H" I said 
''No; you haven't done nothing but broke my leg;'' and I 
put my weight on it and the leg- bent. I didn't know anything 
else until I was lying on the sidewalk. 
Q. Moving· from the point at which you started, which was 
the southw~st intersection over here, across the street, in 
which direction was your home f 
A. On Hamilton Avenue; up here (indicating·). 
Q. Hamilton Avenue is up above the intersection to the 
north? · 
A. Yes, sir, the first street. There is a fifty or sixty foot 
block in there, a short block. I live on the south side. 
Q. Back up in this direction? 
page 26 } A. Yes, sir. 
Q. Did you intend to cut through this filling sta-
tion? 
A. No; there's a sidewalk in front of it. No, I didn't intend 
to cut through the filling station. 
Q. And I believe you stated that Mr. Howell's car was 
coming very sl_owly? 
A. I don't believe it was going-it wasn't g·oing very fast. 
By Mr. Rixey: 
Q. I didn't quite g·et the place where you live. 
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A. 351: Hamilton, the first street up above Olney R-Oad .. 
Q. _H~milton runs parallel to Olney Road Y 
A. Yes, sir. 
Q.. This next street after you pa.ss Duke Street going west 
is Mowbray Arch, isn't it t 
A. That's ri.g·ht; there's a little curve. 
Q. You live to the west of Mowbray Arch, don't yqu f 
A. Yes, sir. 
Q. So the way you could go home would be to cross over 
here, go over here on the north side of Olney Road and go 
along here to Hamilton A venue; that would be the shortest 
way? 
A. No; it wouldn't be a.ny shorter. 
Q. If you go np this way and go around here 
page 27 ~ you would be out of your way, and the shortest 
way would be to start here where you left the curb 
and go diagonally across here f 
A. Yes; but I didn't do that. Here is Mowbray Arch comes 
in here like this, and Hamilton A venue here. Mowbray Arch 
stops here and I live at 351 Hamilton. 
Q. The short way would be to cut over here to Mowbray 
Arch and go to your home this way Y 
A. That might be. 
Q. As I understood you to say, you came to a point you 
estimated to be about twenty feet, which you marked with 
an ''X"7 . 
A. Nineteen or twenty feet; right opposite this corner 
here. 
Q. How far is that light pole from the western curb line 
on Duke? 
A. Right on the corner, right on the edge of the street. I 
am sure it is not over that far from the edg·e of the sidewalk 
(indicating with hands). 
Q. When you were standing there about ready to step -0:tf, 
you saw two cars going west on Olney Road? 
A. Yes, sir, going west. 
Q. And those tw.o cars were about forty or forty-five feet 
away from where you would be when you started aeross; is 
that right? 
A. Yes, sir; that's right. 
page 28 ~ Q. You stated several times that you did not 
start across. What do vou mean bv that? 
A. I meant I didn't start to g·o across the street in front 
of them cars. I came out there in the street to wait until 
those cars passed. · 
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Q. What you meant was that you didn't intend.to cross in 
front of those cars! 
A. No, sir. 
Q. You intended to let them go byl 
A. Yes, sir. 
Q. You walked out there to the place where you have 
marked that cross, somewhere near the center, and stood 
there to wait for .those two· cars to go by! 
A. Yes, sir. 
Q. You still saw those cars Y 
A. I could see them coming at that time. 
Q. How fast was this leading car going! 
A. It was coming right toward me; I couldn't say. 
Q. What is your best judgment as to the speed it was 
goingT 
A. Twelve or fifteen miles an hour, I reckon. 
Q. I understood you to say-and these a.re your own words 
-he didn't cut around until he had passed this street. 
A. Duke Street; not this corner over here. 
,Q. Your testimopy is that Mr. Edelblute didn't 
page 29 ~ start to pass until after he had passed Duke Street 
that runs from Olney Road to the south? 
A. Yes; that street ain't but about fifteen feet wide. 
Q. And ]\.fr. Edelblute had passed that street before he 
started to pass 1 · 
A. He passed right along in here (illustrating with minia-
ture car) ; not as big a car as that is. 
Q. Those are not according to scale 7 
A. He cut around right along in here ; he couldn't have 
been clean past it. 
Q. He had passed the middle of the street when he started 
to make his cut-out Y 
A. Yes, sir. 
Q. I understood you to say that when you got struck Mr. 
Edelblute had not passed the Howell cart 
A. Not at that time, because he would have run over me 
himself if I hadn't got out of his way. He hadn't passed it 
until that car struck me, 1but at that time he passed it then. 
Q. Mr. Edelblute bad not passed the Howell car a.t the time 
the Howell car struck you Y 
A. No, sir. When I stopped out here I couldn't tell ex-
actly how far it was because his lights blinded me. 
Q. After the Howell car struck you, Mr. Edelblute went 
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. . up here and parked his car in front of Clark's 
page ao ~ meat market y 
A. Yes, sir. 
Q. Now I understood you to say that when you Were struck 
you did not fall down. A· I didn't fall down; that's right; it pushed me back on 
t.hls car. 
Q. Were you leaning up against th~ car Y 
A. Yes, sir; of course, my leg was bent irt an angle. 
Q. You were not knocked down; when the car stopped you 
were leaning up against the front of it, like thatt 
A. Kind of on top of it. 
Q. With a proken legT 
4-. With a_ broken leg. 
Q. When did you fall down Y 
A. After Howell came around andi asked me if he had hurt 
me. 
Q. You were still sbtrtding up When Mr. Howell came 
around and asked ycnt if you were hurt Y 
A. Well, on the car; he pulled ffi:e up off of it, raised me up. 
Q. ~ere were yo_u when Mr. Edelblute got ther~Y 
A. I don't remember after he w~_nt up there. When they 
were dragging me £t_om here over here on the sidewalk my 
leg hurt me so ba.d I went to fainting. I don't remember 
anything then until the radio car was there and :M:r. Toma-
dore and M:r. Crosley. 
page 31! ~ Q. Do you remember Mr. Barkley, the other po-
liceman! 
A, I don't remember_ him. There was quite a bun.ch of peo-
ple there ; they were all stopping. I told the officers : '' lf 
you let me lay here much longer I will freeze to death.'' 
By Mr. Garrett: 
Q. Did you have on a top coat or overcoat? 
A. Yes, sir ; had -0rt a light overcoat. 
Q. What color was iU 
A. The color 0£ that suit (indicating suit worn by juror). 
Q. At the position you stopped to let the Howell car _go. by, 
if you had remained in that position and had not been blinded, 
this car could have easily passed you f 
A. _I don't understand you. . . 
Q. F1rom the position you stopped to let the Howell car go 
by, if you had remained in that position he could easily have 
passed you by Y 
.A.. Certainly. 
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RE·DIRECT EXAMINATION .. 
By Mt .. Sacks: 
Q. You said when yo\1 started across the cars were forty 
or forty .. five feet away. Were both cars that distancef 
A. No., sir. 
page 32 } Q. Which car was that distance I 
A. The front car. 
Q. How far back of that was the Edelblute cart 
A. I couldn't tell you exactly. 
RE-CROSS EXAMINATION. 
By Mr. Rixey: 
Q.. The Edelblute car was trailing very closely behind the 
Howell car1 
A. I couldn't tell from here (indicating on diagram). It 
might have been ten feet, might have been fifteen feet. 
L. P. HOWE.LL, 
one of the defendants, called a-s a witness on 1behalf of the 
plaintiff, testified as follows: 
Examined by Mr, Sacks: 
Q. You are one of the def ~ndants in this case t 
A. That's right. 
Q. You were driving an automobile in a westerly direction 
on Olney Road near this intersection with Duke Street on 
March 25th around 10:20 when Mr. Holland was struckY 
A. Yes, sir. 
Q. Mr. Ho'Well, did you see Mr. Holland standing in the 
street there f 
A. No, sir. 
Q. He did come in contact with your automo-
page 33 } bile, did he not? 
A. Yes, sir. 
Q. Just before Mr. Holland came in contact with your 
automobile did any car there try- to pass you on the leftf 
A. There was a car ran np beside me on my left at the in-
tersection of Olney Road and Mulberry Arch. 
Q. This is Olney_ Road and this is Duke 1Street-
A. May I have those (taking miniature cars)? I can ex-
plain. Here is my position; this is the A. & P. store on that 
side; this is north and south., east and west. I was driving 
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like this, a:nd this car crune up beside me along here, and then 
all of a sudden he dropped back and bv that time I hit Mr .. 
Holland. Whether this car passed me ~or not. I couldn't tel1 
you, because just as soon as I hit him I jumped out of my 
car. I couldn't tell you whether he. completely pa1ssed me or 
not. 
Q. When this ear turned out to your left, when Mr. Edel-
blute 's car turned to the left and was running along side of 
you on your left, were you or not then in the intersection t 
A. Yes, sir. 
Q. About how fast were you going!' 
A. Between twelve and fifteen. 
Q. And Mr. Holland testified he wa.s in a•bout the center of 
the street when this car started to pass 7 
page 34 r A. I can't tell you as to tha.t; I never saw him. 
CROSS EXAMINATION. 
By Mr. Garrett: 
Q. I will ask you again to take those cars and move them 
approximately as to what happened. Try to give directions 
and distances so the reporter ~an get it. 
A. I was going west on Olney Road about fifteen or twenty 
miles an hour, and this car .was in back of me and turned off 
like that and went up like that (illustrating), and then he 
dropped back. 
Q. Will you state the maximum forward position which the 
Edelblute car got in reference to yours? 
A. Well, it came up beside of me and a little past me, and 
then fell baek. . 
Q. About how far was the front of Edelblute 's car past 
your seat in the front of your car? 
.A. I will say four feet. 
Q. Was that four feet past the front of your car or where 
you were sitting? 
.A. Just about that. position (illustrating). 
Q. Could you see to your left with his car in that position 1 
A. No; his car blocked my vision on that side. 
Q. What is the first warning you had of an impending ac-
cidenU 
page 35 ~ A. When I saw him lunge in front of me. 
Q. Who is ''him''? 
A. Mr. Holland. 
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Q. Will you describe the position in which he came in front 
of your car? 
A. A position something like that (illustrating); only hiH 
back turned to me, in this position. 
Q. In a half-forward crouching position! 
A. 4 That's right. 
Q. Did he appear in front of you suddenly or wa.lk across 
in front of you Y 
A. Suddenly. 
Q. How close were you to him when he appeared in this 
lunging position Y 
A. I would say he was as far as from here to you. 
Q. That is approximately five feet. What did you do to 
attempt to avoid striking him Y 
A. Put on brakes ; didn't have time to do anything else. 
Q. Did you turn the other way Y 
A. No, sir; didn't have time t-0. . 
Q. How far approximately did your car travel after the 
impact! 
A. Not over three or four feet. 
Q. Was there any way yon could avoid striking him under 
the circumstances T 
pag·e 36 ~ A. No, sir. 
Q. Did yon try to render him any assistance 
after he was struck? 
A. I did. I got out of my car as quick as possible and went 
around there to pick him up, and someone told me not to pick 
him up, he might be hurt internally, so I ran across the street 
and called the emerg·ency wagon. 
By Mr. Rixey: 
Q. Mr. Howell, you say yon went down there and tried to 
pick him up. Mr. Holland says he was not knocked down. 
A. He was on the ground when I got around there. 
Q. He says he was leaning up, standing up against the 
front of your car when you came around there, came to where 
he was. Is that so f 
A. No, sir. 
Q. Where was he lying on the street, if you can tell us T 
A. Lying about six feet in front of the center of my car. 
Q. Do you know where that was with reference' to the 
driveway that leads into the Esso station f 
A. There's two driveways, one on the outside and one on 
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the inside, but he was off from this first driveway when I 
went to pick him up. 
Q. And that driveway is not right at the corner? 
A. No, sir. 
Q. You say he was not leaning up against the 
page 37 ~ front of your car, but lying· on the ground Y 
A. He was on the ground when I got out of the 
car. 
Q. You were the first man who got to him? 
A. Yes, sir. 
Q. Where did you come from into Olney Road¥ 
A. I came from Bush Street into Olney1 Road. Q. Coming from the south? 
A. Coming from the south. 
Q. And made a left turn from Bush Street into Olney 
Road? 
A. That's right. 
Q. This Edelblute ca.r, did you see that before; did you 
know that followed you around there Y 
A. No, I didn't see that before. 
Q. How fast were you travelling all that distance when 
you made the left turn and up to the time of the accident? 
A. Twelve or fifteen miles an hour. 
Q. When did you first notice Mr. Edelblute was trying to 
pass you? 
A. When he was along here he seemed to be looking over 
toward my car. The first thought that popped into my mind 
was that he was a radio car. 
Q. Place it where you were when you first saw he was try-
ing to pass you. . 
A. Along in here (illustrating with miniature car). 
Q. So you knew,.then, Mr. Edelblute was trying 
page 38 r to pass you when the front end of Mr. Edelblute 's 
car was about opposite your rear end Y 
A. That's right. 
Q. At that time, if Mr. Holland is correct to the effect that 
Mr. Edelblute 's lights were very bright and blinded him, why 
<lidn't you see Mr. Holland at that time? 
A. Maybe he wasn't over the center of the street at that 
time. 
Q. Would you say he wasn't there then Y 
A. I didn't see him. 
Q. If those were the facts, and if Mr. Edelblute 's lights 
were so bright it blinded :Mr. Holland as he stood in the cen-
ter of the road, you ought to have seen Mr. Holland too. 
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A. Not necessarily. He might have been light here when 
he was blinded. If a man swings -over in that position, his 
lights shine here but in the center is dark. 
Q. He pulled up about opposite you and then dropped baekf 
A. He was a little in front of me, three or four feet. 
Q. After he got in that position you saw him drop back! 
A. That's right. 
Q. And you, travelling at twelve or :fifteen miles an hour, 
continued on? · 
A. That's right. 
Q. So when you actually struck Mr. -Holland Mr. 
page 39 } Edelblute 's car was back of you,. 
A. I can't tell you whether it was back of me 
or not then. 
Q. At any rate, Mr. Edelblute 's car did not strike Mr. Hol-
~ T . 
A. No. 
Q. And what happened to Mr. Edelblute's car after the ac-
cident you don't knowY · 
A. No. I jumped out of my car. I didn't notice anybody 
but the man I had hit. 
Q. Did Mr. Edelblute come around there afterward or do 
you remember seeing him Y 
A. Yes, sir, he came around there. 
Q. He helped to render any assistance he could, didn't he! 
A. There wasn't any assistance either one of us could do, 
only get the ambulance. 
Q. Do you remember the officers who were there Y 
A. There was one officer; I lmow him if I see him but I 
don't know his name. 
Q. Was that Mr. Barkley! 
A. I don't lmow. 
Mr. Rixey: Do you mind asking Mr. Barkley and Mr. Oros. 
ley to step in Y 
(Two persons entered the court-room.) 
page 40} Q. Do you recognize either of them Y 
A. This gentleman here, the one with glasses 
off. 
Mr. Rixey: That is Mr. Barkley~ Thank you, sh. 
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By Mr. Garrett: 
Q. Mr. Howell, I think yon stated you were eoming from a 
southerly direction on Bush Street and turned to your left 
into Olney Road f 
A. No, I was coming from a souther Iy direction going north 
on Bush Street. 
Q. And turned to your left into Olney Road,. westf 
A. That"s right. 
Q. If the headlights of your car would have projected down 
as far as this place where the a.ccident happened, would they 
have been made in the direction from which Mr. Holland came 
or the direction in which he was going f 
A. They would have been on a. right angle more than any-
thing else. 
Q. The point I am trying to get at-it is perfectly obyious 
on this diagram but I would like for it to show-when you 
turned the corner, if those lights should have discerned any 
object down here, they would have shone on the opposite cor-
ner and not the corner· from which be left f 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Sacks~ 
Q. Are you familiar with this location f 
page 41 } A. Yes, sir. 
Q. Do you know how far the southwest side-
walk extends beyond the northern sidewalk f 
A. I would say around about thirty feet. 
Q. So anyone crossing Olney Road, going from south to 
north, if he was about twenty or thirty feet away from the 
southwest intersection, it would put him right at the north-
west intersection f 
A. Yes, sir. 
· RE-CROSS EX.A.MIN ATION. 
By Mr. Rixey: 
Q. I understand yon to say, thoug·h, that where this man 
was struck was not at the· intersection f 
.A.. No, sir; it was not at the intersection of Duke_ Street. 
By Mr. Sacks: 
Q. "\Vas it at the intersection of the northwest part of Duke 
Street¥ 
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A. It was right along in here ( indicating on diagram). 
By Mr. Rixey: 
Q. It, I understood you to say, was about the driveway 
into the Esso service station 7 
A. Yes, sir. 
By Mr. Sacks: 
Q. That is after he wa·s struck and knocked back 1 
page 42 ~ A. Yes, sir. 
By Mr. Rixey: 
Q. When I asked y-0u did the accident occur right at the 
intersection of this sidewalk-did it occur there or did it 
occur to the west of it? 
A. I wasn't paying any attention. When I picked him up 
he was at the first driveway of the Standard station. 
By Mr. Sacks: 
Q. He had been knocked back some distance 7 
A. Knocked forward. 
By Mr. Garrett: 
Q. Who was in the car with you f 
A. Mrs. Terry. 





; ·; I I 
Mr. Rixey: I move your Honor to strike the evidence so 
far as concerns Mr. Edelblute. The evidence, I think, does 
not make out any case of negligence against Mr. Edelblute. 
Mr. Garrett: The defendant Howell moves to strike out 
the evidence on the uncontradicted testimony that Holland 
started across the street; whether or not he had the right of 
way, he testified he yielded it and intended to yield it to 
Howell, but an automobile driven by Edelblute caine at him, 
confused him, and he suddenly jumped in the path 
page 43 ~ of this car f 1~om the. place of safety which he oc-
cupied, thereby placing himself in peril of being 
struck by this car which he says was just a few feet from him 
at the time. Under those circumstances, Your Honor, any 
negligence in this case, if there be any, rests upon Edelblute 
for forcing this man into the pa.th of the Howell car. 
The Court: I will overrule the motions. Motion overruled 
and the defendant Howell notes an exception. 
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Motion overruled and the defendant Edelblute notes an 
exception. . 
EVIDENCE OF DEFENDANT HOLLAND. 
MRS. EDNA TER.RY, 
called as a witness on behalf of the defendant, L. P. Holland, 
being duly sworn, testified as follows: 
Examined by Mr. Garrett: 
Q. Will you state your name, please? 
A. Edna Terry. 
Q. ·where do you live, please, Mrs. TerryT 
A. 526 West 23rd. 
Q. Are you related to Mr. Howell Y 
A. Sister. 
page 44 ~ Q. Were you with him on the evening of the ac-
cident in which Mr. Holland was injured? 
A. I was. 
Q. What direction were you all travelling on what streeU 
A. West on Olney Road. 
Q·. What seat of the car were you sitting inY 
A. L was a passenger on the· front seat. 
Q. Could you give these gentlemen any idea about how fast 
you all were travelling? 
A. Oh, very slowly; I imagine mayibe ten or twelve miles. 
Q. Tell these gentlemen what you saw, if anything. 
A. I really don't know. I heard the impact. Of course we 
immediately stopped, g·ot out of the car. Mr. Holland, I 
imagine was four or five feet in front of the car, lying down. 
Q. Which way were you looking before the impact f 
A. Straight ahead. 
Q. Did Mr. Holland come from the right? 
A. I am sure he didn't; no, from the left. I would have 
seen him if he had come from the rig-ht. I was sitting on the 
right hand side of the car. 
Q. Do you know how far he went after the impact T 
A. When we got out he1 was four or five feet in front of the 
car. 
Q. Did you see Mr. Edelblute's car¥ 
A. I saw the car in back of Bud, my brothe-~. 
page 45 ~ Q. Bud is Mr. Howell? 
A. That's right. 
Q. Did you notice anything about its activities? 
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A. No, I dicln 't notice that. Being a. passenger, I wouldn't 
have noticed a car pass. 
Q. You didn't pay any particular attention to Mr. Edel-
blute 's car Y 
A. No., I did not. 
CROSS EXAMINATION. 
By Mr. Sacks: : . 
Q. Mrs. Terry, this thing happened at the intersection of 
Olney Road and Duke Street?· 
:A. That's right. · · 
Q. You don't know whether Mr. Edelblute passed your 
hr.other's car on the left or not, dQ you Y · 
A. No, I don't. I paid no attention to that, not driving .. 
, Q. It was clear; , not raining t · · 
A. Yes, sir. 
By the Court:· 
Q. Was it dark? 
A. It was dark; there were no· lights there. · 
·Q. No lig·hts on that carY 
A. There might have been a ·little street- light in back of 
us: we had just cleared that intersection. 
page 46 } Q. You mean the intersection of ])uke Street 
and Olney Road is not lighted; no street light::: 
on it? 
A. We weren't directly under that light, J udg·e. We had 
just cleared that intersection of the street when I heard the 
impact! 
By Mr. Rixey: . 
Q. I understood you to say you were travelling about ten 
or twelve miles an hour f 
A. I imagine about that speed. 
Q . .And you had seen this Edelblute cat trailing behind 
your car? 
A. No; I said I hadn't noticed the car trailing us. 
Q. I understood you to say you saw the Edelblute car back 
a bitt 
A. No, I did not. I saw it after we stopped and got out~ 
Q. After you stopped you saw the Edelblute car behind 
your car? 
A. That's right. 
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Q. But you had not seen it beforef 
A. No, I hadn't noticed a car pass. 
Q. So, then, after the accident was over, the Edelblute car 
was still back of your car Y 
A. That's right. 
Q. Now I believe you say that Mr. Holland was 
page 47 ~ four or five feet in front of your car, lying down!' 
A. I imagine about that distance. 
Q. You mean directly after the accident f 
A. Yes, sir. 
Q. Well, now, could it be possible that Mr. Holland was 
leaning up against the front end of your car after the acci-
dent f 
A. No, I don't think so; I am sur~ not. I didn't see that. 
If he had been I am sure I would have seen him. 
Q. .As a result of the accident, then, Mr. Holland was 
knocked down f 
A. That's right. 
Q. And your car stopped four or five feet before it got to 
him as he was lying on the ground V 
A. If he hadn't stopped four or :five feet before he got to 
him, Mr. Holland evidently rolled, because we didn't do any 
skidding. We were going very slowly. 
Q. You stopped practically on the impact f 
A. I imagine. 
RE-DIRECT EXAMINATION. 
By Mr. Garrett: 
Q. After he was knocked down, did you render any assist-
ance? 
A. I did what I could. It was a cold, windy night and Mr. 
Holland had on no gloves. I took the skirt of my 
page 48 ~ dress and wrapped it around his hands. 
Q. You all were told not to move him f 
A. Yes, sir; that's right. 
Q. Who suggested you do not move him? 
A. I don't know. Someone spoke up and said ''Don't move 
him; he may have a compound fracture.'' 
Q. Do you know whether that was this gentleman or not Y 
A. I don't know Mr. Edelblute. 
Mr. Garrett: The defendant Howell rests. 
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· . i~~e1~section <?f Pu.k~ ~lld Qm9y ~()ail to pass him, 
going on dowµ past the A.~ :P,. ~~rJrnt ~nq :mg ~ta.r. µiarket. 
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Q. Duke and Olney Road; is west of the A. & P. Store? 
A. Yes, sir; it is west of the A. & P. store. I was still trail-
ing what I found out was Mr. Howell's car, and I was wait. 
ing for the opportunity after I passed that intersection to 
go by the car, and about three or four hundred yards up Olney 
Road there was the headlights of an on-coming automobile; 
and out of-almost like a vision-walks a man very slowly-
from the southwest corner of Olney Road, going across the 
street, dressed in dark clothes, and I saw 1lim, so I tripped my 
headlig·hts to raise them up. 
Q. Where were you in reference to the Howell car when 
you saw this gentleman 1 · 
.A.. Twenty feet to the rear of it, sir. So I broug·ht my lights 
straight, the high beam. You gentlemen drive an automo-
bile; you have got a hig·h and low beam you can trip on the 
floor. -So I tripped the beam high to see if the leaqing car 
would see the man, but he staggered on across the street. 
Q. Did that man stop anywhere 1 
page 51 ~ A. No, sir; he staggered on across the street, 
not looking either way, kind -of slow. I had my 
lights trained on him all the time. He walks deliberately in 
front of Mr. Howell's automobile and he was hit. Mr. Howell 
stops his car instantly. From that time on he was out of 
my vision. 
Q. When that occurred, when Mr. Howell struck Mr. Hol-
land, where was your car with reference to the Howell car f 
A. I was at least ten feet behind, because he stopped and 
I then stopped behind Mr. Howell, just as the lady testifiP.cl. {1. After you stopped behind Mr. Howell, what did you do? 
A. The minute I saw this gentleman was hit, I then pulled 
around the car and parked my car down where Clark's meat 
market is. I saw the old gentleman lying in the road and 
when I got back to this old gentleman Mr. Howell had him 
under the arm-pits and was dragging; him across the street 
to put him in his car. I said ''Mister, don't move the man ; 
he may be hurt internally; call the ambulance of police car.'· 
2574 is the police number; I know it, have to call in every 
way, shape and form. In the meantime Mr. Holland proceeds 
to get up, and I said '' Lie down; you have a compound frac-
ture.'' In the meantime his hat had been knocked off, and 
it was cold as blue blazes and to keep him from getting cold 
I held his left foot in my hands and rubbed it, tried 
page 52 ~ to be a good Samaritan _to the man. The lady came 
and said '' Is there anything I can do for him?'' 
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I said "Yes; his head is on the cold concrete;,., so she goes 
back nnd g·ets a pillow~ In the meantime a bus was coming 
:and I looked up and saw Officer 'Barkley. A crowd had gath-
ered-you know how they all get curious-so I waved him 
down. The patrol wagon came but didn't have any splints 
and when they came they had to send back to get ~ome splints 
to put his leg in ·before they could move him. 
Q. Mr. Holland testified he was not knocked down by .the 
accident; that. he was· leaning up against the radiator of the 
car. · 
A. He was not leaning up against the radiator· of the car, 
sir, because Howell's car was over here against- the curb. 
Q. Was he lmocked down as a ·result of the ·accident Y 
A. Knocked completely down ; when he was I lost vision of 
him from my own headlights. 
Q. Where wa~ he picked. up? . . . : · · 
A. He was picked up, approximately speaking-there's a 
drivew3:y enters the Es_~o service· station, an aisleway in the 
~enter of it-here about the center oi · this aisle. 
Q .. He was beyond, then? the westernmost drivewayf ·· 
A. Yes, sir. · · 
page 53} Q. And that is where he wa.s picked upT 
A. Yes, sir. · · · · ·· 
Q. Now at any time, was Mr. Holland in any danger from· 
your carY . 
A. No, sir ; no danger. In fact, I was giving him assistance 
because I gave him a hig·h beam so this g·entleman could see 
him. · 
Q. You put the high beam on so the lea:d car could see him¥ 
A. Yes, sir; because I knew he hadn't crossed the vision· 
of the headlights of the on-coming car. . 
Q. You saw him; and that is'the reason you stayed behind1 
A. That's exactly right, sir. 
Q. And at the time .of the accident you were behind-
.A. Behind the Howell automobile. 
CROSS EXAMINATION. 
By Mr. !Sacks: 
Q. Mr. Edelblute, you say at that time your place of busi-
ness was on Granby and Olney Road? 
A. That's right, sir. · 
Q. Did you have· your car there at the timet 
A. Sure; I keep my car there all the time. 
~~ §µ~r~m@ Qgµr~ of -A!}P@&!~ 9f Yi~iJHij 
4~ D-: ~d£Z~lyt~~ 
Q: Mr~ ~gelplgt~, w!le~@ qq YPl! liv~ ~-
A: t~Q Qr~@~s Ctr.~l@; p,~~Il··µ"'fµg ~~~~~~ {w~:q!y Y@~~~. 
- Q~ T~e {lir.~~tto~ y~µ w~,·~ gq~µg~ yglJ WE}~ 
p~~e g~ ~ gqi~g~ tl-W~Y ~pp~ -YQ\H l1e¥.J:e ~ ' ' ' 
. A;. M~Y ·it Pl~J}S~ ypijr ~mwr fll.l<l g@ntie~~:q of 
th@ ~~!1~ l tri~d tg ·t~l! Y,Qg J@!l~l~!P-~11: l gqt fl: t~l.~p.lH!~@ ~~H 
from one of m1 {lll-~tgm.@r~ - · 
'Pu~ GP.lff1 ; I tJ~t l!:q~w@r W~ qµ~~jp:µ. 
The Witness: To finish answering your question,. that tJ1~r 
1J:~g ij P,r~§C.fiP.t. ~~!1 tg g~ :fin~ ~~ t~t. f ~iml~~ PrY:~. ~.tf?re on 
the ~QPP@l' P~ Q~~flPU@ i\llG Hff4:~1Jy ~t~·~at~ flµ2: I W~At ther~ 
ana i~t t:µe :pr.~~~ff PtlO.~ ~ll4. W~§ gqjn~ tg g.~µv~r it ~P 9~'E of 
~y ~~~tp~~r.s~ . 
By Mr. Sacks: 
q. ~~~r~f~r~, q@i!}g q~ t~~i mi~~gn, yqu wer@ in ~ h~rry 
te g·~t tlJ@ pr.e~~ripti<;>~ tg {}le Pl8:<!.~ Y . 
A. I would~ ~t §ltY ~ w~s ~µ P; ~µr,ry:. l W~~ gpfng lP clriv~ 
withi:q tP.~ 1@:~· ! h.~v~ q~~:µ dpy~~ a~ ~utP,~gbH~ ·i~1!ty-gne 
years; never hit a person; never inj1:1,r~d ~yo11~ in any· way, 
shape pr fopn.. · 
Q. You said you were in a hurry to g~t ~~~e P,n your direct 
~Jf+lll~llij~!~~ T · • • • 
. A. No, 1t didn't ~ake any difference; not .necess~:nJy rn ~ 
h~Q~ • 
·- Q: 'W:qy di~ y~µ ~ay Y~ll we.1-·@ iµ ~ 4.lJ~TY1 
A. It was really a cold night and I wanted to get home~ 
Q. T:Pi~ ~~f µi f:rgnt Qf Y.~ll W~§ t~q ~lQW~ 
pa.g§ f>f?, ~ ~~ II~ ~a~n?t ~y~µ rll,nni~g ~li~ ~P~~g. li~tt. Q. I thml~ yqu St}lq t!H!{ ygq ~fllp. tq }fOlJf§elf JOU. 
wguM pe ~n !lig~t getttng ~~@~ b~t,;1cJ t4&t ~fi·rr 
A. That's right.· You gentlem~n A~W qny~~ Cijf-§ ~~d got 
behind ! §!pw pgk~~ - · , 
Q. in Order to pass hi~t y.qq p{i~S~d ~itµ 0,fi t4~ }~n f 
A. Sure ; you couldn't pass hlm on the right. 
Q. This interse~HP~ pf m~€3Y. ~ii<l ~nq :Puke Street is one 
of the widest intersec.tions in Norfolk; plenty of space there Y 
A. Plenty of space. 
Q! A~d ygq W~P~ ~J?pµt, tQ P.~~~ P:l~ T 
A. No, .. sir, I didn't. -·±n~re'~ mor~ flccjg~~t~ JJ~pp~n ~n 
that wide street; and I have been on that q<?rn~r tweµty-:&ve 
years before I m~w~d to WY p:r~~e~t lq~~tiq:p.; 4av~ ~~~:µ mQre 
accidents on that wip.e sti~eet iu1d am more careful and cau-
tious there than anywhere~ in' town~• •' , '•'" o - C ", •. ., 
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Q. Because it is a wide intersection, it is a good place to 
pass a ca.r7 
A. No, sir. 
Q. You say when you first saw this man you were two or 
three hundred feet away from him Y 
A. It couldn't have been two or three hundred feet; the in~ 
tersection is not that wide. 
Q. Where was he when you first saw him, how 
page 56} far away from your ca.r? 
A. Well, he was across that intersection, and 
Mr. Howell's car was in the intersection of that big, wide 
street you have reference to, and I at that time was ten or 
fifteen feet, in other words, good safe driving distance, behind 
:M:r. Howell's automobile. 
Q. Didn't you say something about him being two hundred 
feet away when you first saw him and tried to change the 
lights? 
A. No; I said the on-coming car was coming east on Olney 
Road and Mr. Holland passed in front of the beams. 
Q. When you first saw Mr. Holland what part of the street 
was he inf 
A. He was one-third a.cross the street. 
Q. Going north 1 
A. North or northeast-about 20 east, if you want to be 
exact. He wasn't going· direct north; it was impossible to. 
Q. You were moving· all the time and he was walking· all 
the time! 
A. Yes. 
Q. When you threw your lights on him you saw him thne V 
A. I saw him before I turned my lights, before I raised the 
high beam. 
Q. Were there any lights there? 
A. No, sir. 
page 57 } Q. How could you see him before you turned on 
the lights? 
A. I saw him through the ,beam of the on-coming lights. 
Q. The car meeting you 7 
A. Yes, sir; two or three hundred yards up the road. 
Q. In order for you to have turned the lights on Mr. Hol-
land, you would have had to be on the leff of Mr. Howell's 
car, wouldn't you! 
A. Not necessarily, no, sir. 
Q. Wasn't Mr. Howell's car between you and-
A. I will explain to you. As I said before, when the acci-
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dent happened Mr. Howell was hugging the right hand curb. 
I was waiting for the opportunity to pass when it presented 
itself. We were coming along like this (illustrating). I was 
still on the left hand side of the car, watching it, and I seen 
an automobile way up the street; and this car gets up in 
here, pa.st the intersection of the street-I was still here on 
the right hand side, waiting for opportunity to pass-a car 
way up here with these lights shining; and the gentleman 
stepped off here and started sta.g·g·ering· across the street. 
This car comes on and he goes right in front of him and he 
hits him. When I see the man coming across I am still in 
that position, so I give him the high beam, and when he 
crossed right in here my lights were directly on Mr. Holland. 
At no time did I pass that car until after the aooi-
pag·e 58 ~ dent. This not being drawn to scale, this car was 
approximately that far away from this intersec-
tion. I then pulled around the car and parked over in front 
of Clark's meat market. Mr. Howell bad Mr. Holland under 
the arms and was drag·giug him. To show you that I didn't 
pass the car, I had to go clear around and before I could park 
my automobile Mr. Howell had him under the arms. If I had 
already gone by I would have been there before. 
A Juror: Where did you see Mr. Holland; standing on the 
curb? 
The Witness: No; he bad stepped off the curb. 
The Juror: In front of that on-coming cart 
The Witness: Yes, sir. He didn't have any effect on it at 
all because he was back of Botetourt Street; you know how 
far that is. Those lights were bright enough they would 
reflect on this man for a shadow. 
By Mr. Sacks: 
Q. You mean to say a car away back at Botetourt Street 
will throw a light-
A. I said the shadow passed across those beams of light~ 
telling me it was a man or some person or some object. 
Q. You want to tell the jury that a car at Botetourt Street-
A. I said approximately at Botetourt Street. I couldn't see 
it; it was in the dark. 
Q. Could throw a lig·bt all the way up to-
page 59 ~- A. I didn't say that. I said I could see the lights 
from that on-coming car and the shadow passed 
in front of it. 
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Q. You didn't see a car g·oing in the easterly direction! 
.A. No car passed there from Bush !Street to this point here. 
Q. Why didn tt you pass Mr. Howell at some point between 
Bush Street and-
A. I will tell you why~ those cars coming out of those in:-
tersections in here, and before you get to this intersection 
it's just like a race track.· Anybody who has driven a car as 
long as I have is not going to pass a car before he g·ets to this 
intersection. · . 
Q. Do you mean to say it's unsafe for anyone-
.A. Yes, sir; try it sometime. 
Q. I have done it. 
A. Then you are a reckless driver. 
Q. You. want to tell the jury that as wide as ·01~ey R_oad is 
between- · · 
A. That's not Olney Road. . 
Q. Listen to me-between Bush ·.street and Duke· Street, 
that's a right good-sized block, isn't itf · - · · 
A. Yes, it's a good sized block. . 
Q. And it's a rig·ht wide street there, Olney· Road 7 
A. Yes, pretty wide. · 
page 60 } Q. That it's never safe to pass a vehicle going 
in the same direction within that block? 
A. I still contend when a man comes here, there's three 
lines of traffic, that a man is taking life in danger when he 
goes by an automobile here and may meet one head on. 
Q. Suppose the automobile wa.s back in here (indicating on 
diagram)? 
A. You will find, sir, there is the Firestone Service Stores 
in there. 
Q. I know it. 
A. 1So do I. If I have driven it one time, I have driven it a 
million. . 
Q. I am talking about between this street in here, Duke 
Street, and-
Mr. Rixey: That isn't Duke Street. 
Bv Mr. Sacks: 
··Q. Whatever you call it; between that big space and Bnsh 
Street, that it is dangerous to pass a car Y 
A. No doubt about it. 
Q. Was traffic heavy at that timef 
A. No~ sir~ not at that time 7 
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Q. You saw-
A. You couldn't see around the A. & P. store. 
Q .. Not even with lig·bts Y 
A. Not with the reflection of lights coming 
page 61 } ahead of you .. 
By Mr. Garrett : 
Q. Will you take these cars and le.t one represent yours 
and one Mr. Howell's Y 
A. (Illustrating with miniature cars) We come on up 
Bush Street into Olney Road. We came along slow-po key, 
watching for the opport.unity-
Q. Take those two cars ; let one represent yonrs, one rep-
resent Howell's, and briefly tell us what happened. 
A. That is Bush, Street; that is Howell's car coming out of 
Bush Htreet; I come up ,Bush Street following into Olney 
Road, and I followed this gentleman who turned out to be 
Mr. Howell for a block. So as I explained my mission of 
mercy, g·oing to the drugstore, he proceeds to go on like that; 
well on my right hand side of the road, I am waiting for an 
opportunity to pass, coming along like this-maybe not ex-
actly on scale bees.use the automobiles are bigger than the 
street, tracks and things. So when this car gets past the in-
tersection-
Q. What point do you ref er to f 
A. There's an A. & P. Store; there's a curve-
Q. Leave out the curve. 
A. Well, this is the corner; he had passed this corner here. 
Q. You had passed the imaginary line drawn across Olney 
Road from south to north on this east side f 
page 62 } A. E·xplain that again. You are talking in rid-
dles now. 
Q. I am sorry, sir. I am trying to make it clear. When you 
spoke of the intersection-
A. I said Mr. Howell had passed the intersection of the 
street and I was still behind him fifteen or twenty feet, a little 
bit to the left of his automobile. 
Q. When you say Mr. Howell's car passed the intersection 
of that street, do you refer to the imaginary line across Olney 
Road from the north to the south, on the east side, which 
would be this line right here T 
A. In other words, an imaginary line, a. straight line from 
here to1 here. In other words, this corner here comes further 
in than this one. 
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Q. Please place Mr. Howell's car at that point where you 
say he crossed the intersection. 
A. He passed the intersection of the street. 
Q. I gather from this diagram his car is practically strad-
dling the intersection of Duke Street. 
A. As I told you a minute ago, this is hardly a scale dia-
gram. 
Q. How far had the front of Mr. Howell's car gotten across 
the intersection at this point you testified he entered the in-
tersection Y 
A. Exactly, I don't know. I don't know the 
page 63 ~ width of that stre_et, but he was a car length into 
that street, plus fi.ve feet. 
Q. All right, sir. Now what happened! 
A. I was going to pass Mr. Howell when the opportunity 
presented itself. '80 he come on up like this. When I got 
past the intersection of the street, an on-coming car, the 
headlights, I saw a shadow pass across in front of the head-
lights. Then L discovered it was a man, so I pushed the 4Jgh 
beam on the lights to show the shadows of the reflection so 
the man in front could see the person. He didn't see him, 
so he kept on like this, and finally the impact happened after 
Mr. Holland had passed this, whatever you call it-
Q. You can call it what you please. 
A. After he passed the gas station, l1e struck .the man com-
ing across the street. After that I immediately came on 
around, found a place to park by Clark's meat market, and 
got out to offer my assistance as a good Samaritan, and saw 
Mr. Howell-
Q. We have been over that. You say you were looking for 
a place to pass. You were driving close to him? 
A. In fifteen or twenty feet. If that man had stopped at 
any time I was in perfect control of my automobile and could 
have stopped like that (illustrating). 
Q. Were you driving directly behind him? 
page 64 ~ A. No, sir; to his left, but on my side of the cen-
ter of the street. 
Q. You are moving that car, ~ notice. 
A. Yes, sir. 
Q. Please place them in the position they were. 
A. The front of my car would have been even with this gas 
tank when I put on the high beam. 
Q. Hadn't you pulled your ca.r arouud-
A. No, sir; didn't have to pull out. 
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Q. Weren't you waiting for opportunity to pass f 
A. Yes, sir. 
Q. This car down here two or three hundred yards, you 
decided not to pull out on account of that car coming f 
A. No, sir; I could have had plenty of chance after this 
man passed the intersection. 
Q. You tell the jury you saw Mr. Holland over here on the 
sidewalk or leaving the sidewalk-
. A. I made no such statement as a man leaving the side-
walk. 
Q. Do you mind if I complete my question? 
The Court : Please realize that the function of a witnes., 
is to answer questions. 
Bv Mr. Garrett : 
· Q. If I understand your testimony correctly, you saw Mr. 
Holland either at the point he was leaving this ·sidewalk or 
when he had progressed some short distance out 
page 65 ~ into the street by aid of the lights of a car two to 
three hundred yards down the other way? 
A. That's rig·ht; I said when he crossed the beam of those 
headlights is the first time I had seen the man. 
Q. You were at that time ten or fifteen feet behind Mr. 
Howell's car? 
A. Yes, sir. 
Q. Now if you had wanted to assist Mr. Howell in seeing 
this gentleman, why didn't you pull your car out slightly¥ 
A. Why didn't I? 
Q. Yes. 
A. Because I figured the man would be able to see him be-
cause he wasn't driving· reckless. 
Q. At the point where you flicked your lights, you were 
evidently under the impression tha.t Mr. Howell had not seen 
himf 
A. That's a fact. 
Q. So you flicked your lights to endeavor to aid him to see 
him? 
A. That's a fact. 
Q. Why didn't you pull your car out slightly so your lig·hts 
would shine in the direction from which he was coming·? 
A. I couldn't answer that question; things happened on the 
spur of the moment. 
pag·e 66 ~ Q. As a matter of fact, tpat's what you did; you 
pulled your car around this car? 
Eugene Holland v. L. P. Howell, et al. 45 
.l. V. Barkley. 
A. No, sir, not until after the impact. · 
Q. Mr .. Holland is mistaken ahout what you .did 7 
.A. Yes, sir. 
Q. Mr. Rowell is mistaken -about what you did¥ 
A. Yes, sir. Mr. Holland didn't know .anything .about what 
happened! · 
Q. Why! 
A. Because Mr. Holland w.as drunk. 
By Mr. Sacks-: . 
Q. You heard Mr. Howell testify that for some little dis-
tance your car wa.s 1·unning about abreast of his car and at 
one place three or four feet in front of hl.s car i 
A. May I answer that question directly 7 
Q. I haven't :finished. Is that correct? 
A. That is not C'-Orrecl. 
RE-DffiECT EXAMINATION. 
By Mr. Rixey! 
· Q. As I understand, you were not following directly in the 
})ath of Mr. Howell '-s car but just a little to the lefU 
A. That's rig-ht; just a little to the left. 
Q. So that your lights would shine down to the side 1 
A. That's right, of Mr. Howell's automobile. 
page 67 } J. V. BARKLEY, 
a witness on behalf of the defendant Edelblute, 
having been duly sworn, testified as follows : 
Examined by Mr. Rixey: 
Q. Will you state your name and occupation 7 
A. J. V. Barkley; Norfolk Police Department. 
Q. Will you state to the jury where you were at the time 
of this accident and what you found when you got there? 
A. I was on a downtown bus. At Duke Street, looking to 
my right, I saw the headlights of an automobile and a man 
lying out in front of it. I asked the bus driver to let me get 
off, that there was an accident. When I got there this gen-
tleman over there with the glasses was standing by this car 
and Mr. Edelblute was there, a.nd this man was lying-it 
turned out to be this gentleman here-flat of his back. 
Q. Where was Mr. Holland lying with reference to the 
street! 
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.A. This was a gas station just west of Duke Street on 
Olney Road. He was lying on the we.st part of the driveway,, 
on the north side of the street. 
Q. How far would you say that was from the corner t 
A. I didn't measure from the comer. 
Q. What is your best judgment of the distance f 
A. It. might be seventy-five feet or better? 
The Court: What cornerf 
The ·witness: The corner of Duke and Olney 
page 68 ~ Road. 
The Court : The northwest corner! 
The Witness: Yes, sir; the northwest corner .. 
By Mr. Rixey: 
Q. About seventy-five feet away from Duke Street °l 
A. Yes, sir. He was on Olney Road from Duke Street, the 
northwest corner. 
Q. Would you mind stepping down here just a minute. This 
is Onley Road going east. Bush Street is in that direction. 
Here is Duke Street. Here is that A. & P. store ; back of that 
the Firestone station and in here the Esso station; over here 
the ball park. 
A. That's right. 
Q. Now show us. 
A. On this corner here you come to this gas station which 
has got a driveway approximately seventy-five feet from the 
intersection. 
Q. Then vou found the man lying in the street oppositei this 
driveway on Olney Road about seventy-five feet to the west 
of Duke 1Street Y 
A. Yes, sir; that's right. 
Q. Were you the first officer to arrive there Y 
A. Yes, sir. 
Q. Were you in uniform 1 
A. Yes, sir, full uniform. I was getting ready to 
page 69 ~ go to work. As I said, this gentleman sitting over 
there and l\fr. Edelblute were there. I asked Edel-
iblute Hr anybody had called for the radio car. He said no, so 
I went over to the drug store and called for assistance. They 
sent me the wagon and I had to get the wagon to go back for 
splints. . 
Q. Then the man was taken in the ambulance Y 
A. Yes, sir. 
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CROSS EXAMINATION. 
By Mr. Sacks: 
Q. Mr. Barkley, you are merely guessing when you say 
that this driveway is seventy-five feet from the intersection? 
A. That's my judgment. 
Q. It mig·ht be less than that Y 
A. Could be more, too. 
Q. Is it more? 
A. I said it could be more or could be less. 
Q. Don't you know that it's less than seventy-five feeU 
A. I said it could be less or more. 
Q. You were on a Hampton Road street car going down 
town? 
A. Yes, sir. 
Q. And your attention was attracted by a car with lights 
on it and what looked like an accidenU 
A. I saw this car parked and saw the man lying in the 
street. 
page 70 ~ Q. You were not called off the bus by Mr. Edel-
blute? 
A. No, sir; wasn't called off by him. I am a police officer 
and that is my business. 
Q. Seeing that, you went over to see what was wrong? 
A. That's right. 
Q. When you found this man hurt, you say you called an 
ambulance Y 
A. I called the radio dispatcher to send me assistance; I 
had a man with a broken leg. 
Q. At that time you found nobody had called Y 
A. That's right. 
Q. So you called Y 
A. So I called. 
Q. Did you call the police station Y 
A. Called the radio dispatcher. 
Q. What number is thaU 
A. 25714-and asked for the dispatcher. 
Q. Mr. Edelblute didn't call, did he? 
... 
' 
A. I don't know. I asked if they had called and they said 
no .. 
Q. What time of night was this? 
A. It was around ten-thirty. 
Q. Traffic was not very heavy at that time 7 
A. Not very heavy, no. 
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page 71 ~ By the Court: . 
Q. I think I have my geography mixed up. There 
is a street which comes in there back of one of the filling sta-
tions to the west. You were going down town on a. south-
bound Hampton Boulevard car which goes down Duke Street 
and turns up Hampton Road 1 
A. Yes, sir. 
Q. Had you gotten beyond that street Y 
A. No, sir; the bus was getting ready to make its turn. 
Q. Where was the man lying with reference to that? 
A. Just like this was a car parked here, he wa.s about five 
feet in front of the headlig·hts. 
Q. At the Esso station Y 
A. Yes, sir. 
Q. Did I understand you to say that was seventy-five feet 
from Duke Street Y 
A. I :figured that. 
Q. It is right on Duke Street, isn't it? 
(No reply.) 
By Mr. Sacks : 
Q. Was the Esso station open or closed Y 
A. It was closed. 
Q. Were there any lights in front of the station Y 
A. No, sir. 
page 72 ~ RE-DIRECT EXAMINATION. 
By Mr. Rixey: 
Q. As I understand you, that Esso station is in the south-
west corner of Duke and Olney Road Y 
A. Yes, sir. 
Q. You spoke of this driveway. Does the driveway empty 
right into the intersection Y 
A. No, sir; it is west of the intersection. 
Q. It is on Olney Road west of the intersection Y 
A. Yes, sir. 
Q. And your best judgment is that the man was lying close 
to that driveway, about seventy-five feet west of the corner? 
A. West of the intersection. · 
Q. "\V ould you mind describing this space to us the best 
you can, 1between the A. & P. store, which is to the east of this 
big space in here, and the Esso station to the west Y 
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A. It is representing an interseetion where two streets 
come together in there. I was on this side, which is the Duke 
Street side. As this bus swung in here to make a left turn, 
we was heading right in this direction, and I happened to 
glance in this direction and saw this parked automobile with 
glaring headlights and this man lying in front of it. I saw 
something was wrong and asked the man to stop, 
page 73} which he did, in this position (illustrating). 
RE-CROSS EXAMINATION. 
Hy Mr. Garrett: 
Q. How many cars were parked there! 
A. At this pla9e there was a car parked here and another 
car parked up here in front. 
By the Court: 
Q. Where was the man lying 1 
A. He was lying right up in here (indicating on diagram). 
Mr. Rixey: He says he was lying about opposite the drive-
way. . 
The Witness: Y esJ sir. · 
By Mr. Garrett: 
Q. In reference to this corner here, that station doesn ,t 
sit out here-
A. No, it don't hide all this here; if it did I would hnvc 
never saw it. 
Q. Then there are driveways from it that come out into 
this street f 
A. Yes, sir. 
RE-RE-DIRECT EXAMINATION. 
By Mr. Rixey: 
Q. Mr. Barkley, have you anything to say with reference 
to the physical condition of Mr. Holland Y 
page 74} A. I couldn't say anything because I spoke to 
him twice and both times I spoke to him he at-
tempted to rise. I said, '' Listen, old man, you keep quiet. 
You-have got a compound fracture and the more you stir the 
more you will damage yourself.'' We put a blanket over 
him. i never went to the hospital with the ca.r or the ambu-
lance that took him. 
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a witness on behalf of the defendant Edelblute, being duly 
sworn, testified as follows: 
Examined by Mr. Rixey: 
Q. Give your name, please. 
A. G. V. Crosley. 
Q. You are a police officer of the city of Norfolk °l 
A. Yes, sir. 
Q. Please tell what you know about this accident. 
A. The nig·ht of this accident I was called to Olney Roatl 
and Duke Street. It was to see an officer or make investiga-
tion in regard to an accident. Anyway, on arriving there I 
seen Officer Barkley, and he told me to get the splints out of 
the radio car, and I brought them a.nd we put splints on Mr. 
Holland's leg·; I don't know for sure which leg it was. We 
put splints on him, put him in the wagon and carried him to 
the Norfolk General Hospital. 
page 75 ~ By the Court: 
Q. Was he lying in the road when you got there 
or had they taken him up T 
A. He was lying· in the roadway. 
Q. Yon don't know whether he had been moved or not f 
A. No; I couldn't say. 
By Mr. Rixey: 
Q. Where was he lying in the street when you got theref 
A. Between Duke Street and Mulberry Arch· on Olney 
Road, practically where the driveway of the filling station 
comes in on the north side of Olney Road. 
Q. How far would you say he was from Duke Street f 
A. It was somewhere off Duke Street west, from twenty-
five to fifty feet, right along· in that section, to my best knowl-
edge. 
Mr. Rixey: The defendant Edelblute rests. 
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EUGENE HOLLAND, 
the plaintiff, being recalled, testified as follows: 
By Mr. Sacks: 
Q. Mr. Holland, you heard Mr. Edelblute say that you were 
drunk that night. Were you drunk? 
A. No, sir, I was not; I hadn't been drunk in 
page 76 ~ three years. 
Q. You heard Mr. Edelblute sa.y you were cross-
ing the street sort of in this manner (illustrating). Were 
you walking that way f 
A. No, sir; I never walk that way. 
Q. You were walking straight, in a natural manned 
A. Certainly; like I was walking from City Hall A venue 
straight on up there. 
Q. Where had you been Y 
.A. I had been to the Bvrd Theatre. 
Q. And you walked home Y 
A. Walked right on up there. 
Q. On the question whether you were ever knocked down, 
were you ever on the ground f 
A. Not as long as I remember. Mr. Howell got out of his 
ear and I was up on the fender, and he come around and 
raised me up and said ''Have I hurt you?" I said "Yes, you 
have broke my leg.'' ;So when I put a little weight on my leg 
it bent and I went down; I reckon I fainted. I don't rem{)m-
ber anything else. When I remember anything else I was on 
the sidewalk halfway between the mail box and Duke Street. 
Q. You say after you had fainted they had picked you up ·1 
A. Yes, after I fainted and fell down. 
( Close of evidence.) 
page 77 ~ Mr. Rixey: I renew the motion. 
The Court: I think I shall let it go to the jury. 
Mr. Rixey: Exception. 
Mr. Garrett: I renew my motion. 
The Court: The same way with both of them. 
Mr. Garrett: Exception. 
(At this time the Court ruled upon plaintiff's requests for 
instructions, as follows: 
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Instruction No. 1, declined; plaintiff excepts. 
Instruction No. 2, granted, as modified; defendant Howell 
excepts. 
Instruc.tion No. 3, declined; plaintiff excepts. 
Instruction No. 4, declined; plaintiff excepts. 
Instruction No. 5, declined; plaintiff excepts.) 
Mr. Sacks: So far as Mr. Howell is concerned, I doubt very 
much if there is anything that can hold him, for the simple 
reason that the evidence shows my man paused to let Mr. 
Howell pass, and if Edelblute had proceeded in the line he 
was in both cars would have passed, although my man was in 
the street. 
The Court. What was the negligence of Howell 1 
Mr. Sacks: I frankly say, if your Honor plemw, that I be-
lieve Mr. Howell was free from negligence. 
The Court : Gentlemen, I am inclined to think you cannot 
recover ag·ainst either of them. He had a right 
page 78 ~ to turn to the left to see what was ahead. He did 
not pass. 
Mr. Rixey: Will your Honor instruct the jury, then, strik-
ing the evidence 1 
The Court: Yes, sir. 
Gentlemen, I have come to the conclusion that the plaintiff 
i.R not entitled to recover in this case; not against Howell be-
cause that is practically conceded, that he was not guilty of 
any neg·ligence; that he was driving at a reasonable rate of 
speed and there was no neg·ligence on his part. 
The only question that wa.s giving me any concern was the 
question of whether Edelblute was acting prudently. The 
statute says he must not pass at an intersection, but J1e never 
passed; he came up beside of it and; backed back, all the tes-
timonv is. 
For that reason I will have to instruct the jury to find a 
verdict for the defendants. You will just find a verdict for 
the defendants, g·entlemen. Whereupon the jury returned a 
yerdict for the defendants. You will just find a verdict for 
Court in striking out the plaintiff's evidence, the plaintiff 
duly excepted on the ground that the1·e was sufficient evidence 
of the neglig;ence on the part of the defendant, Edelblute for 
submission to the jury, and that the Court erred in instruct-
ing the jury to find for the defendants. 
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page 79 ~ JUDGE'S CERTIFJCATE. 
I, A. R. Hanckel, Judge of the Circuit Court of the City of 
Norfolk, Virginia, who presided over the foregoing trial of 
the case of Eug·ene Rolland v. L. P. Howell and KB. Edel-
. blute, at Norfolk, Virginia, July 16, 1941, do certify that the 
foregoing, together with the exhibits therein referred to, is a 
true and correct copy and report of all the evidence to~ether 
with all the motions, objections, and exceptions on the part of 
the respective ·parties ; and all other incidents of the said trial 
of the said cause, with the motions, objections and exceptionR 
of the respec.tive parties as therein set forth. As to the origi-
nal exhibits, I certify that there were no exhibits offered in 
evidence in the trial of the cause. 
And I do further certify that the attorney for the defend-
ant had reasonable notice, in writing, given by counsel for 
the plaintiff, of the time and place when the foregoing report 
of the testimony, exhibits, and other incidents of the trial 
would be tendered and presented to the undersigned for sig-
nature and authentication, and that the said report was pre-
sented to me on the 13 day of September, 1941, within sixty 
days after the entry of the final judgment in said cause. 
Given under my hand this 13 day of Septr, 1941. 
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ALLAN R. HANCKEL 
Jndg·e of the Circuit Court of the 
City of Norfolk 
CLERK'S CERTIFICATE. 
I, Cecil M. Robertson, Clerk of the Circuit Court of the 
City of Norfolk, Virginia, do hereby certify that the fore-
going is a copy and report of the testimony and other i.nci-
dents of the trial in. the case of Eugene Holland v. L. P. 
Howell and A. B. Edelblute, and that the original thereof and 
said copy together with the original exhibits therein referred 
to. all of which have been duly authenticated by the Judge 
of said Court, were lodged and filed with me as Clerk of the 
said Court on the 13th day of September, 1941. 
CECIL M. ROBERTSON 
Clerk of the Circuit Court of the 
City of Norfolk, Virginia 
By W. R. HA.NOKEL, D. C. 
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page 81 ~ · I, Cecil M. Robertson, Clerk of the Circuit Conrt 
of the City of Nor£ olk, Virginia, do certify that the 
foregoi~g is a true transcript of the record in the case of 
Eugen~ Holland v. L. P. Howell and A. B. Edelblute, lately 
pending_ in said Court. 
I further certify that the same was not made up and com- . 
pleted and delivered until the defendants had received due 
notice thereof, and of the intention of the plaintiff to apply to 
the Supreme Court of Appeals of Virginia for a writ of error 
and supersedeas of the judgment therein. 
CECIL M. ROBERTSON 
Clerk of the Circuit Court of the 
City of Norfolk, Virginia 
By W. R. HANCKEL, D. C. 
Fee for copy of record $14.00. 
A Copy-Teste: 
M. B. WATTS, C. C. 
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